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(@) U TR TSR &/ | AHM-EXCUS-001-APP-330/2023-24 and
Order-In —Appeal and date | 22.03.2024
@ iR o w7t / ot JTeG OF, SRgE (3rdia)
Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
(=) gﬂo‘a“f' 1 e / 30.03.2024
ate of Issue

Arising out of Order-In-Original No. CGST-VI/DEM-439/E-tech/AC/DAP/2022-
(%) | 23 dated 28.03.2023 passed by The Assistant Commissioner, CGST, Division -
VI, Ahmedabad South

M/s Guhilot Enterprise Private Limited,
srfteremat &7 g ok T / (Formerly known as E-tech Software Private

(=) Limited),
iamilan'? Address of the | A 407-409 Navratna Corporate Park,
Ppetian Iscon Ambli Road, Bodakdev,

Ahmedabad-380058

FI% sATn 56 AN § FTHTS SALHT FLAT § o7 98 50 3MaeT F Ty ey = aerg 1@ qerw
AT T STfier STaraT TAETvr SiTae SRqd % hal g, a1 % UH SreeT & f&%g gF @t gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

IR LRI HT AN AT~

Revision application to Government of India:

(1) e ScaTee e T, 1994 ht gy orqa i~ aarg T qTHET & a1 § FaAI<0 &7 hl
SY-LTRT 3 TIH qIAeh o (asia TALeAvr maed refier af=a, e axar, & @=meaa, Teree o,
=reft /o, sftaw &9 wae, gag A, 7% Reel: 110001 1 6T ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

M’ aft s B A % W A o A AT 9T 3 Al e T s e & o Fdl
* 7 omn G&.;%@enmﬁ@%mwmﬁwﬁfmngﬁﬁ 77 feft AoeTIR a7 woeR H 9Ty 97 Y e #
%Wmﬁﬁwﬁm%aﬁmﬁ@l

di.
@""’-‘g In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) Il o 1 A g AT 9IRA & ITgE (T a7 e @) [Rata e = A g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) ST SeuTe T STUTRH e b SFTT o forq ST SYET Hiee ARG ol 5 g X U <L ST 59
eRT UF 7w & qATiad ryeh, rdier & gRT 91Xa af 97 X 47 918 | faw srfaf@ae (4 2) 1998
&ITRT 109 3T s fahw T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

T (2) T IR 4o (erdier) frmTestt, 2001 ¥ e 9 ¥ siavia AR o derm w8 ¥ &
gfoat #, TS smeer & wfy smaer I fRmis & & o & sfiager-ameer & srfier sreer & <r-ar
ufat & arer SR s fovaT STeT AWl SUE €1 @rar § A ged Y & sfavia e 35-% #
et 6t & SFIarT & wea % 6T ER-6 FATATT &I T ¥ gt ATyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) XA atraee & aryr gl 4ory e T 1€ S99 AT STY H gral w9 200/ - FE AT i
ST iR STl Heraend o 9T | SIT&T &1 ar 1000/ - 6T e arare &l Sral
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
. is more than Rupees One Lac.

T e, Feald ST [ T HaT T sTfieiia =rariarener & I srefier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) &g SaTed o SAfAaH, 1944 6T T 35-d1/35-3 & sfavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHCEd TR=88 ¥ FaT¢ TgUIX & SArar & o7dier, sTfiel & Arer § €41 o, Feaid
JCITET o T qaras Tdeig AT (feee) $it ufsm &efa difsear, sgaemEme § 2nd e,
TEATAT Wad, TE<aT, FeRATR, SgHeETe-380004|

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above Q’dgbﬁrf‘@s
crossed bank draft in favour of Asstt. Registar )
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) A% =W el ¥ FS YA AT T THTAL QAT § AT TAH o SAQLT & Forg B &7 T Iug<n
&7 ¥ fRar ST =1RY 39 929 & g g¢ A 6 forar vt a1 ¥ a=a % g gaRafy erfieha
FATATIRHTOT ST TF YN T Feal 4 TR bl TF SAAGA haT ST § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  FATgTEE g i 1970 AT SEifdd 6 SqgEr -1 & sfava MgiRa &Y oagEr St
e 4T gerenesr Farieafy Rofae yritard & araer § & Tl 6 TF 9T & 6.50 T & =T
qrean fedhe @ greT =Ty | '

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(B) 3 A WA AT ot (R e arer fawt 6 o off eare eeiva AT StraT @ S AT
9[eh, ISl SEUTaT oo T YaTahe arfieiia =ramfaer (Fratfaf) Faw, 1982 # AR 2|

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EAT goF, T ITET [ T JATHL VAT =ATATIAHor (Reee) Toh g erdfielt & Ay
¥ Fdeqq T (Demand) TF €8 (Penalty) T 10% & STHT AT AT 1 greAieh, STEHad qd STHT
10 TS JIT %l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FFEIT ITITS (o ST YATHY o ST, ATHS R Haeq sl AT (Duty Demanded)|
(1) €< (Section) 11D % qga e Tl;
(2) foraT rera Ade wiee @i AR,
(3) A< Hiee FRawt & Faw 6 F Tga <7 TN

Tg & ST ¢ wfar erdier & wger OF ST Y goraT A srfier Fnfe w3 & g g ad & e
AT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).
o Under Central Excise and Service Tax, “Duty demanded” shall include:
ESSIMILCN
) -',};\0« 0‘\@ CENTR,, . @.
/ » $h .
7 % 3 (i) amount determined under Section 11 D;
: (ii) amount of erroneous Cenvat Credit taken;

(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.

\\_* 15 i) = emeer F 9y refier STTRreROT 3 wwer Sgt o STIaT e AT avs faarted gt av |iT g Y
sﬁ%ﬁ 10% ST R 3% gt et ave fAaTiad &Y a0 Ive & 10% HIAT U i ST Hehd gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Guhilot Enterprise
Private Limited (Formerly known as E-tech Software Private
Limited), A 407-409 Navratna Corporate Park, Iscon Ambli Road,
Bodakdev,Ahfnedabad-SSOO58 (hereinafter  referred to ‘as
“appellant”) against Order-in-Original No. CGST-VI/Dem-439/E-
tech/AC/DAP/2022-23 dated 28.03.2023 (hereinafter referred to as
“the impugned order’) passed by the Assistant Commissioner,
Central GST, Division VI, Ahmedabad South (hereinafter referred to
as “the adjudicating authority”).

2.  Briefly stated, the facts of the case are that the appellant are
holding PAN No. AABCE9755E. The Income Tax Department
provided data indicating taxable income for the financial year 2015-
16. On scrutiny of the data received from the Central Board of
Direct Taxes (CBDT) for the Financial Yeér 2015-16, it was noticed
that the appellant had earned an income of Rs. 40,81,850/- during
the F.Y. 2015-16, which was reflected under the heads “Sales /
Gross Receipts from Services (Value from ITR)’filed with the Income
Tax department. Accordingly, it appeared that the appellant had
earned the said substantial income by way of providing taxable
services but had neither obtained Service Tax registration nor paid
the applicable service tax thereon. The appellant were called upon to
submit required details of service provided during fhe financial year
from 2015-16, however, they did not respond to the letters issued by
the department. The appellant’s failure to register for service tax,
respond to correspondence, and properly assess service tax liability
led to allegations of willful suppression of facts and evasion of
payment. As a result, a demand for service tax payment of Rs.
6,12,278 /- for the F.Y. 2015-16, along with interest and penalties,

was issued.

2.1 Subsequently, the appellant were iss o how Cause Notice
a ,
demanding Service Tax amounting to R;s/A ,c‘ for the period
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F.No. GAPPL/COM/STP/5226/2023-Appeal

from F.Y. 2015-16, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest
under Section 75 of the Finance Act, 1994; imposition of penalties
under Section 77(1) of the Act as well as late fee under Section 70
read with Rule 7C of the Service Tax Rules, and penalty under

Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the
impugned order by the adjudicating authority wherein the demand
of Service Tax amounting to Rs. 6,12,278/- was confirmed under
proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994 for
the period FY 2015-16. Further (i) Penalty of Rs. 6,12,278/- was
imposed on the appellant under Section 78 of the Finance Act,
1994; (i) Penalty of Rs. 40,000/- was imposed on the appellant
under Section 70 of Finance Act, 1994 and (iii) Penalty of Rs.
10,000/~ under Section 77(1) (a) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the
adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> The appellant inform that they did not receive the Show Cause
Notice (SCN) pertaining to personal hearings scheduled for
February 22, 2023, March 3, 2023, and March 21, 2023. It
appears that the notices were sent to our previous office
address at 303, 3rd Floor, Maurya Atria, Off Judges Bungalow
Road, Bodakdev, Ahmedabad-380015, which they have
vacated in July 2019.

» Due to their non-receipt of these notices or the SCN, they were
unable to attend the scheduled personal hearings. They only
became aware of the order through an email received on July
12, 2023. They kindly request the opportunity to submit the

necessary details and documents to the

proceedings.
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» As per clause (1) of rule 6A of service tax rules, any service
provided or agreed to be provided shall be treated as Export of

Service if all the below conditions satisfied.
» The provider of service is located in the taxable territory
» The recipient of service is located outside India

> The Service is not a service specified in Section 66D of the Act

» The place of provision of the service outside India

» The payment of such services has been received by the

provider of service in convertible foreign exchange

» The appellant draw kind attention that they were exclusively
involved in export of services and thus exempted to obtain

service tax registration and pay service tax thereon.

4.  Personal hearing in the case was held on 14.03.2024. Shri
Partik Mehta, Chartered Accountant, appeared for PH on behalf of
the appellant. He reiterated the contents of the written submission.
He informed that the client is BPO and does export of services to
overseas client. There is no domestic supply of service. Hence, no

liability for service tax.

5. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and
documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the
adjudicating authority, confirming the demand of service tax against
the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period from F.Y. 2015-16.

6. I find that the appellant contend the income tax data

supplied by the Income Tax Departmen ; ba}sis for the tax
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demand imposed by the adjudicating authority. The appellant
argues that the value over which service tax was demanded by the
adjudicating authority actually include income pertaining to export
of service, which is exempted under Rule 6A of the Service Tax
Rules, 1994. To substantiate the claim the appellant submitted
documentary proof i.e. Audit Report, ITR acknowledgment, Profit
and Loss Account, sample Invoices and FIRC for the F.Y. 2015-16.

7. The appellant contends that the income received during the
F.Y. 2015-16 providing Overseas Back office work is not under the
net of service tax as the income is exempted under Rule 6A of the
Service Tax Rules, 1994. For clarification extract of Rule 6A is

reproduced as under:

RULE 6A. (1) The provision of any service provided or agreed to be

provided shall be treated as export of service when, -

(a) the provider of service is located in the taxable territory ,

(b) the recipient of service is located outside India,

(c) the service is not a service specified in the section 66D of the Act,
(d) the place of provision of the service is outside India,

(e) the payment for such service has been received by the provider of

Service in convertible foreign exchange, and

(f) the provider of service and recipient of service are not merely

establishments of a distinct person in accordance with item (b) of
2| Explanation 3] of clause (44) of section 65B of the Act

8. It is observed that during 2015-16, the appellant were engaged
in the business of providing export of services to its various overseas
clients outside India and have received payment in convertible

foreign exchange against the same.

0. Reading the aforesaid provisioﬁ and documents viz. copy of
export invoices, copy of Foreign Inward Remittance Certificates
(FIRCs) illustrating the amount received from export of service
provided by the appellant, it is very much clear that the value
amounting to Rs. 40,81,850/- in the /YAT@TT -16, over which

O cR CENIg 6"?

service tax was demanded by the adjud1,’aft E’rrlty is exempted
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in terms of service being export of service in view of Rule 6A of the
Service Tax Rule, 1994.

10. I also observed that the appellant, which are located in taxable
territory are providing service to the recipient of service located
outside India and for the service rendered by the appellant they
were collecting payment in convertible foreign exchange. Thus I am
of the considered view that the appellant have provided export of
services to its overseas clients outside India i.e. taxable territory and
as such they earned income only in convertible foreign exchénge in
F.Y. 2015-16 from Foreign Service recipients which is exempted in
terms of Rule 6A of the Service Tax Rule, 1994 and demand
accordingly is legally wrong and not sustainable. Since the demand
of service tax is not sustainable on merits, there does not arise any

question of interest or penalty in the matter.

13. In view of above, I hold that the impugned order passed by the
adjudicating authority confirming demand of Service Tax, in respect
of income received by the Appellant during the FY 2015-16, is not

legal and proper and deserve to be set aside.

14. Accordingly, I set aside the impugned order and allow the
appeal filed by the Appellant.

15. i<t ha T GIT &S et 7%, STl T MUeT=T SUTIH daieh | (haT SITar g |
The appeal filed by the appellant stands disposed of in above

terms.

- L. g'.‘ \. ,l
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Tg<h (3Mticy)

N
Date : ' 1..03.2024
Attest
( )
Feflersh (srticy)
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By RPAD / SPEED POST

To,

M/s. Guhilot Enterprise Private Limited

(Formerly known as E-tech Software Private Limited
407-409 Navratna Corporate Park,

Iscon Ambli Road, Bodakdev,

Ahmedabad-380058.

Copy to:-

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone.
The Principal Commissioner Central GST, Ahmedabad South.

3. The Deputy/Assistant Commissioner, CGST, Division VI,
Ahmedabad South

4. The Supdt. (Appeals) Central GST, Ahmedabad South (for
uploading the OIA).

9. Guard File.
6. P.A. File.







